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T
he following is an edited transcript of the Daily Business Review’s Medical
Malpractice Roundtable held on July 10, at the Hyatt Regency, Miami. The Medi-Law
Firm, Fowler White Burnett, P.A. and Ratzan & Rubio, P.A. produced and paid for this

supplement in cooperation with the marketing department of the Daily Business Review.
This supplement was produced independent of the editorial staff of the Daily Business
Review.

Each panelist gave an opening presentation, followed by questions and answers from
attendees and the moderator, Samuel A. Terilli, Jr., of Ford & Harrison LLP.  Prior to join-
ing Ford & Harrison, Mr. Terilli served 12 years as general counsel of The Miami Herald
Publishing Company.  Mr. Terilli is also a professor at the University of Miami’s School of
Communication. �
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BByy  SSttuuaarrtt  NN..  RRaattzzaann,,  EEssqq..
RRaattzzaann  &&  RRuubbiioo,,  PP..AA..

The end game of any medical malpractice
case is jury trial. In evaluating any case from
the moment it happens, everything is about
what would a jury do with a case.

I am the son of three doctors – my physi-
cian mother remarried – and the University of
Miami School of Medicine put me through
law school. My parents would discuss medi-
cine at the dinner table, so I have been
around doctors and hospitals for a long time. I
have seen the best of what the medical pro-
fession has to offer, and I also know that
physicians have a hard time with accountabili-
ty.

Not all patients get the best care. I try to
pick out cases and situations where the
patients have worthy claims. And the humani-
ty of the situation is important, because a lot
of that translates into what happens in a jury
trial.

If there is a common theme in jury trials, it
is that the outcomes revolve around issues of
decency and humanity.

With that as a preface, here are the top 10
things to remember about jury trials, starting
with #10, as David Letterman does.

1100..  PPrreeppaarraattiioonn..  Obviously unless you pre-
pare for a jury trial, you won’t do the best you
can. Think through your depositions and con-
sider what facts are important so that there
are no surprises out there. Of course, there is
a fine line between preparation and over
preparation. You can get so tied up in the nitty
gritty, you lose the ability to see the forest.

99..  OOrrggaanniizzaattiioonn..  This comes from solid
preparation. You need to be organized for
pretrial and trial in order to win the hearts
and minds of the jury. Be ready to present
your case and witnesses. You have to use the
jury’s time well. Show respect for them and
they will show respect back.

88..  CCrreeddiibbiilliittyy  aanndd  ssiinncceerreellyy.. Your demeanor
as a lawyer can make a difference in winning
a jury trial, and this applies to both plaintiffs
and defendants. Having credibility and sinceri-
ty is more important than having the perfect
words and phrases. If you have the courage to
look and talk to a jury from your heart –
rather than worrying about how you’re com-
ing across – you’re more likely to win. If you
read the transcripts of closing arguments,
you’ll see that lawyers who speak from the
heart don’t read from a script. To me, that
says jurors weigh your credibility and sincerity,
rather than your rhetoric and arguments.

77..  RReessppeecctt  tthhee  ssyysstteemm..  To be successful,
you must trust juries and the legal system.
Many years ago, I had a case in Jacksonville
with an old-line judge. He fined me $100
every time I called my witness by first name.
That taught me an important lesson. Ever
since then, that’s how I conduct myself in the
courtroom.  That shows the jury that you have
utmost respect for the bench, the witness and
ultimately for them. Again, it takes respect for
the system and the jury to win a trial, beyond
what the facts dictate.

66..  DDooccttoorrss  vvss..  hhoossppiittaallss..  In jury trials, there
is a difference between the two. A case based
on hospital negligence is easier for the jury to
digest than a case against an individual doctor.
If you walk into court representing a hospital,
it is much more difficult to get a favorable ver-
dict. Juries think a corporation is without a
soul or individual personality – it’s not like the
white-coat syndrome, the respect given to
individual physicians. 

55..  MMyytthhss  aanndd  ffaaccttss  ooff  ssyymmppaatthhyy..  We all
believe that sympathy is what wins a case. All
we as plaintiff’s lawyers have to do is wheel
the catastrophically injured person into the
courtroom and we’ll win the case. That statisti-
cally is completely a myth. It has been studied
extensively in medical negligence cases. In the
U.S., physicians and hospitals win upwards of
70 percent of jury trials. In Florida, the num-
ber is upward of 60 percent. 

Those numbers apply to catastrophically
injured patients, too; juries can and do look
past sympathy. Today, doctors and hospitals
are given the benefit of the doubt and win
more than they lose. Therefore, the plaintiff’s
lawyer must be upfront with evidence and not
rely just on sympathy to win a jury trial.

44..  HHuummiilliittyy.. This is an essential ingredient
to winning a case, whether you are the plain-
tiff or defendant. If you represent a doctor as
a defendant and your client doesn’t have that
ability, then you need to watch out. If the 

lawyer for plaintiff’s side doesn’t have that
humility, either, then watch out. This has a
major impact with juries. 

33..  TTrruussttiinngg  jjuurriieess..  Just as many doctors
have trouble with apologies, they also have
difficulty with trusting in our legal system.
When doctors or hospitals say they are cynical
about juries, I feel I have a leg up in the case.
That cynicism can be picked up by the jury –
those six people listening to the case can
sense they’re not being trusted and know
when they are being manipulated. So, when
evaluating your case, if you see a defendant
who lacks this ability to trust the jury, then
factor that into the case.

22..  FFaaccttss  bbeeyyoonndd  cchhaannggee..  As an attorney
you inherit certain facts in the case. The chal-
lenge is to bring those facts to the case in a
persuasive way while giving the jury the
power to make the decision. There’s a term I
like, “facts beyond change” to cover the
undisputable aspects of a case. If anyone on
either side tries to change those facts, they
will lose credibility and lose the case.  

Usually these facts are established during
discovery. They line up in a certain way and
lead to certain conclusions. This is a powerful
tool. An entire cross-examination can be built
around facts beyond change – if the witness
tries to fight you, he or she loses credibility. 

For example, let’s say a diabetic woman
who was deprived of insulin suffered cardiac
arrest and massive brain injury in a hospital.
The facts beyond dispute include:

• She was an insulin dependant type 1 dia-
betic

• She did not see a physician for several
hours before the cardiac arrest.

• About 35 minutes before her arrest, her
blood sugar was critically high.

• At the time of her cardiac arrest, she had
an insufficient level of insulin.

• Insulin insufficiency causes metabolic
abnormalities.

The conclusion: insulin mismanagement
caused or contributed to her cardiac arrest

In this case, the defense tried to argue that
the cardiac arrest was separate from the
insulin situation, but the facts beyond dispute
lined up against that argument and we won
the case. Which brings me to my final point. 

11..  HHaavvee  aa  ggoooodd  ccaassee..  Once you have done
your homework and understand the merits of
your case, trust the legal system and the
jurors. If you have a good case and have pre-
sented your information in a fair way, you’re
on your way to winning the hearts and minds
of the jury.�

SSttuuaarrtt  NN..  RRaattzzaann
RRaattzzaann  &&  RRuubbiioo,,  PPAA
MMaannaaggiinngg  PPaarrttnneerr

Stuart N. Ratzan, managing shareholder of
Ratzan & Rubio, has successfully tried and
resolved many of Florida's most significant cata-
strophic injury and wrongful death cases. On
behalf of patients and consumers, he has taken
on some of the most powerful hospitals and
insurance companies in the state. He has also
won cases for countless consumers in catastroph-
ic injury cases against property owners, trucking
companies, consumer product manufacturers,
automobile insurance companies and govern-
ment entities.  Mr. Ratzan’s practice includes per-
sonal injury and commercial litigation in state
and federal courts.

Annually recognized by the South Florida
Legal Guide, Florida Trend magazine and Florida
Super Lawyers as one of Florida’s top attorneys,
Mr. Ratzan has an AV rating from Martindale-
Hubbell, the highest rating available. Mr. Ratzan
serves on the Executive Council of the Trial
Lawyers Section for the Florida Bar and is a
member of the Multi-Million Dollar Advocates
Forum.  He is a member of the Board of
Directors of The Florida Justice Association (FJA),
formerly the Academy of Florida Trial Lawyers,
serving on the organization’s Executive
Committee and is the co-chair of the Medical
Malpractice Committee.  Mr. Ratzan is also a
member of the American Association for Justice,
the Dade County Bar Association, Miami-Dade
Justice Association, the Florida Bar Association
(Trial Lawyers Section) and the American Bar
Association.  He is a former board member of
the Florida Bar Association’s Board of Governors
and past president of the Florida Bar’s Young
Lawyers Division.  

Active in legal and community organizations,
Mr. Ratzan has received several awards from the
Florida Justice Association in recognition of his
fundraising efforts.  He is a past member of the
Board of Directors of Legal Services of Greater
Miami, Inc. Mr. Ratzan is a frequent lecturer at
seminars for the Florida Bar Association and the
FJA, speaking throughout Florida on trial practice,
catastrophic injury litigation and consumer advo-
cacy.

Mr. Ratzan is a 1987 cum laude graduate of
Amherst College, and he received his J.D., cum
laude, from the University of Miami School of
Law in 1991. �

Taming the Beast: Winning the Hearts 
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QQ::  What about making a formal apology?
What about disclosure issues when a physician
has to say, “I nicked an artery and the patient is
dead.

AAddaammss::  This is a tricky area. You never want
to hand the case to the plaintiff’s lawyer by say-
ing “I made a mistake.” You want to say things
like, “It was a complex case. We talked about the
risks. No procedure is ever 100 percent success-
ful.” Patients must know that there are risks
going into any procedure and that starts with
informed consent. I would never admit to any
mistake, but you can certainly say you sympa-
thize. 

RRaattzzaann::  There is clearly a contradiction here.
Patients want empathy, apology and communi-
cation. And when patients receive an apology,
they are usually less angry. But the legal advice is
don’t admit it and apologize. That puts you back
to square one, as the patient walks out feeling in
need of vindication.  

People sue for many reasons. One is a cata-
strophic outcome where an apology is not
enough. I can tell you that you can apologize
without saying, “Its my fault.” You can say you’re
sorry and that you could have done better.

In one case, a doctor missed a cancer diag-
nosis, resulting in the patient’s early catastrophic
death. The doctor sent the family a sympathy
card. As a piece of evidence, it humanized the

doctor and took away the notion of a cover-up
and the issue of refusal to accept responsibility.
Sometimes an apology should be considered on
a case-by-case basis. There is no good answer
from a legal point of view.

QQ::  The University of Miami Miller School of
Medicine has adopted a new patient safety pro-
gram that is encouraging doctors to tell the truth
and apologize frankly and directly to patients.
This stems both from the perspective of making
the right moral choices and from statistical evi-
dence that shows the patient’s family is less like-
ly to bring a suit when a physician who has
made an honest mistake owns up to it. However,
there are still catastrophic lawsuits when the fam-
ily feels it has no other choice.  My own mother
was a victim of medical malpractice and died,
but when the physician owned up to it, we
made a collective decision not to bring a suit –
even though I’m a plaintiffs’ lawyer. This was a
good doctor who made a mistake. I have two
clients who suffered wrongful deaths where the
physician did apologize through the patient safe-
ty program. We were able to resolve the cases
even pre-suit. The patients felt so grateful that
they donated a portion of the recovery to
school’s safety program. That is now supporting
new lectures on how to avoid medical mistakes.

AAddaammss::  An apology is icing on the cake. 
QQ::  Does the benefit of apologizing depend

on the obviousness of the mistake? Is a close
case different, because when it’s pretty obvious it
would seem you have little to lose by apologiz-
ing.

RRaattzzaann::  The essence of humanity is making
mistakes. But admitting your mistake and going
up to someone and saying, “I’m sorry. How can I
make it better?”  No way is that human nature,
but it is appropriate behavior.  I think ultimately
that’s why we have this system – because most
people don’t do that.  Of course, now we’re get-
ting into a philosophical, rather than legal,
debate.

Again, human beings are not built perfectly.
The ability to own up our own errors is hard.
The university is to be applauded for moving in
this direction.  

QQ::  Plaintiffs’ lawyers are public enemy num-
ber one for the defense. But I have physician
friends who are more frustrated with the insur-
ance industry than the plaintiffs’ lawyers. They
are upset at their malpractice carriers and the
health care companies’ reimbursement rates.
They say, “How can I spend time with patients
when I get just $10 or $15 for seeing one
appointment. I have to move in and move out. I
think physicians would be better served to
realign their frustration and change that part of
the industry. When something goes wrong, it’s
the plaintiff’s attorney who brings the action.
But I wonder if doctors could have more impact
for change with the insurers?

AAddaammss::  You are right on point with reim-
bursements. But patients today are not looking
for a “Dr. Marcus Welby.” It might mean taking
just a minute or two longer with the patient, and
putting that in the chart. Errors can occur any-
where along the way, and all systems need to
work toward better patient safety. Hospitals have
all the tools, but what’s missing is a handshake
to welcome you in the door. 

QQ::  What is the role of staff in a malpractice

case? That’s not only the nurses, but everyone.
Can they help in avoid malpractice? 

AAddaammss::  Yes, it all starts with the person who
takes the intake form and receptionist. A doctor
has to have good communication with the staff,
too. One good practice I’ve seen is when a doc-
tor goes out into a waiting room full of patients
and tells them, “Thank you for waiting. I have a
complex case to deal with and I’ll see you as
soon as I can.” Doctors do want to do the right
thing and their staff members should feel the
same way.

QQ::  In a husband and wife medical practice,
how much liability would the uninvolved partner
have as a partner and a spouse as far as asset
protection?

AAddaammss::  I would set up the two practices as
LLCs and have separate P.A.s as well to protect
the innocent partner. But in terms of being an
owner of the practice, both have just as much
liability. So you would want the practice to have
no assets, with the equipment owned by the
LLC. Some type of structure like that. 

QQ::  Is there any medical record a patient can’t
request and receive?

AAddaammss::  Under Florida statutes they are able
to see everything. But that also circles into the
area of peer review.

RRaattzzaann::  The state constitution says patients
are entitled to any record of an adverse incident
at the facility – not just their own case, but any-
one who’s been a patient. The Florida Supreme
Court just upheld that law. It’s still being litigated,
but you would be entitled to any report on your
own case. However, hospitals are reluctant to
provide those adverse incident reports to you.
And there are other hurdles, such as patient con-
fidentiality. This is an unresolved and heavily liti-
gated piece of Florida law.

AAddaammss::  In peer review, the doctors can say,
“This is how mistakes were made and how we
want to fix them.” But now it can wind up in
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front of the jury, and they may be less likely to
be candid. It is a work in progress and needs
to be fixed. But I believe in the end we’ll come
up with a good system.

• • •

QQ::  As a defense lawyer, how does the arbi-
tration provision work with the 210-day safe
harbor provision relating to bad faith – what is
the interplay?

BBllaakkee::  I did the research, but didn’t find
much information on it. This hasn’t come up
or been brought forth fully yet. It is something
that the insurer participates in and should be
dealt with on the front end.

QQ::  What I’m getting at is that the 210-safe
harbor provision may give the carrier less
incentive to act quickly.

RRaattzzaann::  I agree with you. With the safe har-
bor timing, a carrier is less incentivized to push
for an arbitration proceeding. 

QQ::  If it’s a really bad case to be settled, are
you using 210-day provision as a delaying tac-
tic?

RRaattzzaann::  There’s no reason the provision
can’t be used for that.

QQ::  The different statutory provisions com-
plicate the process. Do they make it harder to
resolve the case?

RRaattzzaann::  Possibly. The defense might have
strategic reasons for making an offer, but a
carrier might not.  The Legislature didn’t say
how the provisions would work together.

BBllaakkee::  Using the arbitration provision is typ-
ically done with a special case. Insurer has to
conduct that pre-suit investigation early in the
process, so there’s a clear direction as to what
to do at the 90-day point.

QQ::  What about the $250,000 for non-eco-
nomic damages when the victim is still alive?
From a pragmatic point of view, losing a limb
is well beyond that amount. Would a judge
ever cut that percentage down?

BBllaakkee::  I’ve never had the experience of
having that percentage cut.

QQ::  In a significant number of occasions,
you have tendered offers to arbitrate. In those

incidences, what thought process do you go
through as to whether to make settlement
offer prior to the offer to arbitrate.

BBllaakkee::  The three-strike rule [regarding inci-
dents of malpractice] is relatively recent. One
of my clients is the University of Miami, so I
have been able to offer to arbitrate on behalf
of an institution, not an individual. It’s a bal-
ancing act. If you look at a case where the
non-economic damages are expected to be
the largest component, it might be good
strategic decision to arbitrate. But every case is
different. You look at the claimant, the doctor,
the care and the total of damages – then try to
project what’s likely to happen in pre-suit –
when you discuss the case with the client.

QQ::  Do you waive constitutional challenges
when as a plaintiff you tender an offer to arbi-
trate?

RRaattzzaann::  No, I don’t see how you would.
Given the new damage caps from the 2003
Legislature, the incentive for plaintiffs to arbi-
trate in clear liability and lesser damage cases
is greater than ever. I did it for first time a year
ago in a case where causation was not clear-
cut. It’s clearly a useful tool.

QQ::  Why can’t state agencies avail them-
selves of this provision?

BBllaakkee::  State agencies have damage caps
already in place. 

• • •

QQ::  Do you make it a practice to ask a doc-
tor if he or she apologized?

RRaattzzaann::  We do, if we believe that hap-
pened, especially in cases where hospital or
medical staff meetings were held with clients.
But mostly that’s not a standard question I ask.
It depends on what the family has told me.

QQ::  You talked about findings on the merits
versus sympathy. Does that affect only the
results or the amount of the award?

RRaattzzaann::  These are only cases with defense
verdicts. Again, the premise that a jury will be
sympathetic to the plaintiff is not correct.
Clearly, the jury will first be considering ques-
tion of negligence or liability.

QQ::  In terms of the win-loss percentages
across the board, are those survey results
skewed by arbitration at all?

RRaattzzaann::  Most good cases [from a plaintiff’s
perspective] get settled before they get to a
jury. Probably eight or nine out of 10 cases are
settled prior to trial. 

Most medical malpractice cases that go to
trial are tied to catastrophic situations where
the plaintiff needs a large payday at the end. If
there is evidence of strong liability, that is
good for plaintiff. But again, you have to prove
the case on the facts.

QQ::  If there is negligence on the part of a
nurse or several nurses, do you name them
individually or just the hospital?

RRaattzzaann::  It will be the hospital, unless the
nurse is privately insured, in which case we
usually name the entity.  That’s because an
individual person is much more sympathetic
to a jury than a corporation.

QQ::  If you are suing a physician and the PA,
would you drop the individual and just sue the
PA?

RRaattzzaann::  Not usually, as it’s not a big deal to
sue an individual. Also, the PA and most doc-
tors groups are based on individual names, so
you don’t have the same anonymous feeling
or persona of a large corporation.

QQ::  If a physician in Miami-Dade or Broward
is bare, is that a big influence on taking case?

RRaattzzaann::  It depends. I’ve handled half a
dozen cases where the physician had signifi-
cant assets – enough to make good on at least
$250,000 in damages under state law. As a
matter of principle to keep people personally
accountable for their negligence, I would take
those cases. 

QQ::  Is there a difference in recovering for
emergency room negligence versus regular
practice?

RRaattzzaann::  Yes, current law has left the ER
about as protected as you can get. There is
definitely a different standard. Lets say a
patient comes to the ER claiming a heart
attack, is left alone, collapses and dies. If the
patient’s condition was unstable, there is a
standard of reckless disregard for human safe-

ty we have to prove. If the patient’s condition
was stable, then a suit could be filed based on
standard of care.  There is also a lower cap for
non-economic damages. These different stan-
dards continue to be litigated and lobbied.

QQ::  We’ve all seen an erosion against plain-
tiffs regarding damage caps. We also know
that healthcare is a burning issue in America.
Assuming the Democrats – traditionally the
trial lawyer party – win, are they going to try to
do something about malpractice legislation?

RRaattzzaann::  That’s a purely political question,
but I think the answer is no. They would not
sustain a federal pre-emptive damage control
legislation; and it’s hard to imagine there
would be any more draconian legislation from
Florida. I do think the state’s damage caps may
be declared unconstitutional, in whole or in
part.

QQ::  On what grounds?
RRaattzzaann::  The constitutional right to jury tri-

als, access to courts, equal protection, due
process and separation of powers are among
the issues.

QQ::  In the past five years, I been involved
with a lot of ill family members, I find there’s
gross negligence in South Florida. We needed
to have people with our family members 24
hours a day. It seems like the medical field is
not focusing on getting rid of providers who
are negligent. They are more focused on pro-
tecting themselves from malpractice lawsuits
and caps on awards. What South Florida needs
is to get rid of people who don’t know what
they’re doing. Medical malpractice is the only
thing that protects patients. Would you agree?

RRaattzzaann::  If there were a way to limit the
malpractice before the litigation, we would all
vote for that. If we could keep patients from
being hurt, we’d all vote for that.   I believe
the health care and legal communities should
get together and look at better ways of reim-
bursing physicians for the work they do and
creating an environment that focuses more on
patient care as opposed to a fight between the
two systems.  �
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